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EDITORIAL

Indefensible Detention
Published: March 10, 2011 

Should a former attorney general be held personally liable for 

brazenly misusing the material witness statute when he was in office 

to hold an American man in brutal conditions on the pretext that he 

was a witness in a case in which he was never called to testify? 

At last week’s Supreme Court 

argument in Ashcroft v. al-Kidd, which 

turns on that question, the justices’ 

silence suggested they are reluctant to 

do that — and, in addition, would 

prefer to avert their eyes from the 

misuse of the statute. 

Before letting John Ashcroft, a former attorney general, off the hook 

and giving the Justice Department a pass to continue misusing that law, the justices should 

read an amicus brief in support of Abdullah al-Kidd by 31 former federal prosecutors, 

including former United States attorneys in New York, Illinois and California. 

The brief makes clear that the argument presented to the court by the acting solicitor 

general, contending that Mr. Ashcroft is immune from prosecution and all but ignoring the 

disgraceful conduct from which he seeks immunity, is hardly Justice Department gospel. 

The former prosecutors’ brief underscores why the justices should uphold the judgment of 

the United States Court of Appeals for the Ninth Circuit that Mr. Ashcroft forfeited 

immunity when he devised the strategy that led to the statute’s misuse. 

It emphasizes why they should rule that the material witness statute, letting the 

government keep a witness from fleeing before testifying about an alleged crime by 

somebody else, can never be used as a pretext to hold someone for investigation or 

building a case against him. 

Because Mr. Ashcroft chose to appeal before a full record could be developed in this case, 

the justices must accept as true the facts that Mr. Kidd’s complaint alleges and draw 

reasonable inferences about them in his favor. 

The facts are that, without a claim he had broken any law and as one of four seized as part 

of the F.B.I.’s wider “Idaho probe,” Mr. Kidd was arrested, strip-searched, shackled and 

jailed for 15 days — handled like a suspect, not a witness. Against him and others, the 

Justice Department used the statute, Mr. Kidd’s lawyers inferred and others must as well, 

“to detain and investigate suspects for whom the government lacked probable cause of 

wrongdoing, and not to secure testimony.” 

The government contends that Mr. Ashcroft didn’t have to intend to use Mr. Kidd as a 

witness to detain him because the then-attorney general’s motivation was irrelevant. But to 

the former prosecutors, it is “settled understanding” that the statute has “no other 

legitimate purpose” except to hold a witness for testimony. 

Log In With Facebook

Aftermath of the 
Earthquake and 
Tsunami in Japan 
- Photographs

Aftermath of the 
Earthquake and 
Tsunami in Japan 
- Photographs

Advertise on NYTimes.com

Log in to discover more articles 
based on what you‘ve read.

PRESENTED BY 

 
What’s This? | Don’t Show

Log in to see what your friends 
are sharing on nytimes.com. 
Privacy Policy | What’s This?

What’s Popular Now 

Ads by Google what's this?

No Marine is Left Behind 
Support for Marines and Marine Families Affected by 
Stress. 
www.dstressline.com

NEW San Jose Condo 
Luxury Homes. Stunning Views. Visit Here To View Floor 
Plans! 
www.AxisSanJose.com

JFK University Law School 
Invest in a Lifelong Career with a Law Degree. JD 
Programs Available. 
degrees.JFKU.edu

1. THE BAY CITIZEN

As Web Flourishes, Gay Groups Watch Enrollments 
Dwindle

2. City Comptroller Rejects Contract to Recruit New 
Teachers

3. NATIONAL BRIEFING | MIDWEST

Missouri: Veterans Hospital in St. Louis Resumes 
Surgery

Pressure to curb school taxes
ALSO IN BUSINESS »

Are we prepared for rising gas prices?

 

 

HOME PAGE TODAY'S PAPER VIDEO MOST POPULAR TIMES TOPICS

WORLD U.S. N.Y. / REGION BUSINESS TECHNOLOGY SCIENCE HEALTH SPORTS OPINION ARTS STYLE TRAVEL JOBS REAL ESTATE AUTOS 

COMMENTS (124)

SIGN IN TO E-MAIL

PRINT

REPRINTS

SHARE

 

RECOMMEND 

TWITTER 

MOST E-MAILED RECOMMENDED FOR YOU

Get Home Delivery-Bay Area Log In Register Now Help TimesPeople

Page 1 of 2Indefensible Detention - NYTimes.com

3/11/2011http://www.nytimes.com/2011/03/11/opinion/11fri1.html?_r=1&nl=todaysheadlines&emc...



A version of this editorial appeared in print on March 11, 2011, on page 
A26 of the New York edition.

It can’t be used to detain someone because it simply doesn’t grant that power. The Non-

Detention Act says clearly: “No citizen shall be imprisoned or otherwise detained by the 

United States except pursuant to an Act of Congress.” After Sept. 11, 2001, Mr. Ashcroft 

asked Congress for that authority. Congress said no — and the Justice Department’s 

misuse of the material witness statute was a ruse to get around that rebuff. 

Despite the “settled understanding” to the contrary, the department got away with that 

ruse until this case. The Supreme Court should say it has no power to do so. 

The Times & the Bay Area - now at 50% off when you 
subscribe for the convenience of home delivery. 

 

Ads by Google what's this?

How to Buy Gold 

Physical Gold Shipped to Your Door 

Free Investor Kit. Since 1960. 

Goldline.com/Buy-Gold

Get Free E-mail Alerts on These Topics

Kidd, Abdullah al- 

Attorneys General 

Suits and Litigation 

Supreme Court 

 

Explore the latest issue of T Magazine 

Continental ends free snacks

 

ADVERTISEMENTS 

 

Ads by Google what's this?

Criminal Case Management 

Case Management for Prosecutors 

Schedule your software demo today! 

www.softwareunlimitedcorp.com

TELEVISION » 

 

Conan in the Wilderness

MAGAZINE » 

 

Mark Bittman Reinvents the 
Chicken Dinner

U.S. » 

 

Idaho Rancher Revealed as 
Gangster From Boston

OPINION »

Op-Ed: Does 
Anybody Know 
What Time It 
Is?
Daylight saving time 
reminds us that one 
man’s noon is another 
man’s 11:50.

MOVIES » 

 

On the Road, Packing 
Querulous Erudition

OPINION » 

 

Errol Morris: The Ashtray, 
Pt. V

Home World U.S. N.Y. / Region Business Technology Science Health Sports Opinion Arts Style Travel Jobs Real Estate Autos Back to Top

© 2011 The New York Times Company Privacy Your Ad Choices Terms of Service Corrections RSS First Look Help Contact Us Work for Us Advertise Site Map

COMMENTS (124)

SIGN IN TO E-MAIL

PRINT

REPRINTS

INSIDE NYTIMES.COM 
 

Page 2 of 2Indefensible Detention - NYTimes.com

3/11/2011http://www.nytimes.com/2011/03/11/opinion/11fri1.html?_r=1&nl=todaysheadlines&emc...


