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June 20, 2011

Court Issues Split Ruling on Poor’s
Right to Counsel

By ADAM LIPTAK

WASHINGTON — The Supreme Court on Monday gave a complicated answer to the simple
question of whether poor people facing jail time for failing to pay child support are entitled
to court-appointed lawyers.

In a 5-to-4 decision that divided along ideological lines, the court said there is no automatic
right to counsel for people charged with civil contempt, at least when the parent seeking to
collect child support does not have a lawyer. In those circumstances, Justice Stephen G.
Breyer wrote for the majority, states must use “substantial procedural safeguards.”

In dissent, Justice Clarence Thomas said the answer to the simple question the court had
agreed to decide is that there is no constitutional right to counsel for people facing jail for
civil contempt. He also objected to the court’s decision to fashion safeguards based on
suggestions from the federal government, which was not a party to the case.

In a series of decisions starting with Gideon v. Wainwright in 1963, the Supreme Court has
held that poor people facing the loss of liberty for crimes must be provided with lawyers. But
those decisions were rooted in the Sixth Amendment, which concerns only criminal

proceedings.

Civil contempt is meant to coerce rather than punish, and judges often say that people held
in such circumstances hold the keys to their own jail cells.

The case decided Monday involved a South Carolina man, Michael D. Turner, who was
repeatedly held in civil contempt and jailed for as much as a year at a time for not paying
child support.

Mr. Turner argued that he was too poor to pay what he owed and that a lawyer could have
helped him convince the judge that jailing him was impermissible.
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Justice Breyer’s majority opinion was sympathetic to people like Mr. Turner who face jail
without lawyers and yet wary of “an asymmetry of representation” when the custodial parent
seeking child support has no lawyer.

In those circumstances, Justice Breyer wrote, states should at least provide notice to
defendants that ability to pay is a critical issue in the case, use a form or something similar to
elicit information on that point, give defendants a chance to be heard in court and require
judges specifically to determine whether the defendant can pay but refuses.

Justices Anthony M. Kennedy, Ruth Bader Ginsburg, Sonia Sotomayor and Elena Kagan
joined the majority opinion in the case, Turner v. Rogers, No. 10-10. Chief Justice John G.
Roberts Jr. and Justices Antonin Scalia and Samuel A. Alito Jr. joined all or substantial parts
of Justice Thomas’s dissent.
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